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) 
) Case No. 3AN-IO-1 2SS2 CI 

ORDER ON ADM INISTRATIVE APPEAL 

This is an administrative appeal arlsmg from the Department of Natural 

Resources' (DNR) final dccision to grant Usibe ll i Coal Mine, Inc. (Usibe lli ) a gas

only exploration license covering 208,630 acres in the Healy basin area. I Denali 

Citizens Counci l (DeC) appeals DNR's linal finding that granting the license was 

in the best interests or the state. DeC's main arguments arc ( 1) DNR' s finding that 

a smaller license area is economica lly unfeasible is arbitrary, and (2) DNR's 

approach to mitigation measures is not supported by law. 

I. Facts and Proceedings 

On Apri l 18, 2003 , Usibelli submitted eight shallow-gas lease applicat ions 

totaling 46.080 acres cast of the Nenana River in the Hea ly area. [Exc. 2-47'1 On 

March 25, 2004, Usibe ll i subm itted seven shallow-gas lease applications totaling 

38.400 acres in roughly the same areas. [Exc. 54-90-1 Around this time, the Alaska 

State Legislature was considering I-LB . 531, 23"' Ak. State Leg. (Ak. 2004). II.B . 

I rhe Court has jurisdiclion pursuant to AS 30.05.035(1). 



531 would replace the leasing program under which Usibelli filed the lease 

applications with a new gas-on ly exp loration licensing program. TIle intent of 

exploration licens ing is to encourage exploration in areas outside of known oil and 

gas provinces. [Exc. 138"1 Because there is a higher investment risk to explore in 

areas with relativcly low or unknowll potential , the exploratioll licensing program 

incentivizcs an interested party by giving that party the exclusive right to conduct 

exploration without init ia l expense. Id. 

in antic ipation of I-I.B. 53 1, Us ibelli submiued a gas-only exploration 

license proposal on Apri l 23, 2004. [Exc. 9 1-93) The proposal covered 208,630 

acres in the Healy area, encompassing land inc luded in the original lease 

applications and expand ing west of the Nenana River. [Exc. 93) H.B. 53 1 was 

signed into law and Usibelli let the original 2003 and 2004 appl ications lapse. 

On November 9, 2004. DNR provided notice of its intent to evaluate the 

proposal. [Exc. 122] DNR requested competing proposals, but did not receive 

any. Id. On January II , 2005, DNR requested comments from agencies and the 

public within 60 days regarding the proposed license.!d. 

DeC responded, objecting to expansion into residential areas, e.g. the Wolf 

Township, and wildl ife and recreation rich areas because it created significant 

conllicts between gas act ivities, residents, and wi ldlife. [Exc. 123-28] DeC 

commented that DNR should address fac ility siting. spacing and noise mitigation 

in the findings. Id. 

On August 31, 2005, DNR issued a preliminary "best interest" finding 

(hereafter "preliminary finding"). [Exc. 13 1-3 12) The preliminary finding 

dcdicaled one chapter to mitigation measures. [Exc. 250-61] DNR imposed several 

measures to "mitigate the potcntial adverse social and environmenta l effects of 

specific license related ac tivities[.]"' [Exc. 25 1 J For example, DNR prohibited 

Usibelli from constructing drill pads within 500 fect of any residential structure 

and compressor s tations within 1.500 fcet. [Exc. 255) Additionally. Usibelli could 

not "construct drill pads or compressor stations in any residentia l subdivision in 
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which more than half of the land is divided into lots sized at five acres or less, 

without the consent of all surface property owners within that subdivision:' [Exc. 

255] DNR also imposed measures to mitigate potential noise impacts associated 

with facilities and compressor stations, requiring a plan of operations to include a 

noise monitoring plan . [Exc. 253] DNR established maximum ambient noise 

levels for day and night hours. [Exc. 253-54] Some measures to mitigate noise 

impacts included: venting exhaust away from residences, using quiet design 

mufflers, limiting the hours of noise-generating operation to daytime hours, using 

sOllnd insulating enclosures, and siting facilities and compressor stations in 

locations that usc geographic features to buffer noise. [Exc. 254] The preliminary 

find ing provided that DNR may grant exceptions to mitigation measures, but only 

"upon a showing by the licensee that compliance with the mitigation measure is 

not feasible or prudent, or that the licensee wi ll undertake an equal or better 

alternative to satisfy the intent of the mitigation measure." [Exc. 25 1] DNR 

concluded that issuance of the license was in the best interests of the state. [Exc. 

268] 

On August 31, 2005, DNR providcd public nOl ice of Ihe preliminary 

finding and invited Ihe public 10 comment. [Exc. 129-30] Dee submitted 

comments on the preliminary finding, agai n objecting to the size of the license 

area. [Exc. 3 13-30J Usibelli a lso submitted comments, stating, in part, that ·'the 

operation practicalities and econom ic would be significantly affected if DNR were 

to impose any more onerous mitigating measures" than the ones in the preliminary 

lind ing. [Exc. 337] 

On June 28, 20 1 0, DNR isslled a linal "best interest" linding. entit led 

"Healy Basin Gas Only Exploration License Final Finding of the Director" 

(hereafier '· final finding'"). [Exc. 348-594J DNR concluded that granting Usibell i' s 
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liccnse proposal was in thc best intcrests of the sta te? The rinal rinding did not 

remove acreage from the license proposal. In response to com mcnters ' position 

that the area west of the Nenana River should be removcd from the liccnse area, 

DNR expla ined : 

Removing the area west of the Nenana River from the license 
area may make the project economically unfeasible. The 
imposition of mitigation measures to avoid, minimize, or 
mitigate potentia l impacts is preferable to removing a large 
acreage from the license area. As speci fic projects are 
proposed, additional mitigation measures may be imposed. 
Given these measures, licensee advisories, and existing laws 
and regulations, removing the area west of the Nenana River 
from the license area is unnecessary .... 

[Exc. 5 15 J3 Additionally, DNR addressed concerns regarding the Denali National 

Park and Prescrve and the Wolf Townships: 

Mitigation measures and licensee advisories arc designed to 
protect diverse aspec ts of habitats, species local uses, and 
other uses and va lues. Each of these measures, in tum, wi ll 
help protect recreational va lues, fi sh and wildli fe populations 
and habitats, scenic views, and adjacent landowners sllch as 
[the Nat ional Park Service]. 

[Exc. 5 15- 16] Also, DNR modified the provis ion regard ing excep tions to 

mitigat ion measures. DNR replaced the language "not feasible or prudent" with 

"not practicable," allowing an exception to mitigation measures "upon a showing 

by the licensee that compliance with the mitigation measure is not practicable." 

[Exc. 500J 

DNR also modi fi ed specific mitiga tion measures. For example, DNR 

rewrote the noise s tandards. removing the noise mon itoring plan requirement and 

the maximum ambient noise levels. In lieu of lhese measures, DNR decided that 

1 "[T]hc director has concluded that the potenti al benefits of issuing the Ilea ly exploration license 
outwei gh the possible negative effects, and th at issu ing the Ilealy exp loration license will best 
serve the interests of the state of Alaska ." [Exc. 373; see also Exc. 359, 364-65.] 
} In Appendi x A \0 the ri nal finding, DNR prov ided a summary of agency and pu blic cOlllments 
rece ived and DNR's responses to those comments. [Exc. 511-56J Although the Court does not 

ORDER ON ADMIN ISTRATIVE APPEAL Page 4 of II 
DeC v. DNR ef al .. Case No. 3AN-1 0- 12552 C I. August 29, 2012. 



noise impacts would be "considered 011 a site-specilic basis:' [Exc. 502] DNR also 

removed the requirement that Usibelli obtain approval from all surface property 

owners within a subdivision. 

DCC appeals DNR' s final finding. arguing that DNR erred by lailing to 

remove acreage from the license area and modifying the mitigation measures. 

II . Applicable Law 

The Alaska Constitution provides that the state's policy IS ··to 

encourage ... the development of its resources by making them available for 

maximum use consistent with the public interest"' and that the "legislature shall 

provide for the utilization, development, and conservation of all nalural resources 

belonging to the State ... for the maximum benefit of its people. Alaska 

Constitution, article VIII , § I and 2. 

AS 38.05.035(e) permits the state to approve contracts for the sale, lease, or 

other disposa l of avai lable land or resources based on a single written finding that 

disposal would be in the state's best interests. The commissioner may issue 

exploration licenses pursuant to AS 38.0S. 132 to "encourage exploration for oil 

and gas on sta te land[ .]" AS 38.05. 132(a). AS 38.05. I 32(c)(2) provides that an 

exploration license may cover "an area of not less than 10,000 acres and not more 

than 500.000 acres, that must be reasonably compact and contiguous[.r 

AS 38.05.133 establishes the procedure for issuing an exploration license, 

which begins with the submission of a proposal. Afler considering the proposal 

and any solicited comments, DNR issues a wri tten finding addressing whether 

approving a liccnse would be in the state 's best interests under AS 38.0S.03S(e) 

and (g). DNR may impose mitigation measures in addition to conditions and 

limitations already imposed by law. AS 38.05.035(e). 

AS 38.0S.035(e)(I)(C) allows DNR to "Iimit the scope of an administrative 

review and finding for the proposed disposal to the applicable stalUtes and 

in terpret DNR's responses to comments as findings, the responses are helpful in evaluating 
whether DNR's findings were reasonable and not arbitrary. 
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regulations, facts and issues ... that pertain solely to the disposa l phase of the 

project[.]"" Here. DNR limited this Court 's scope of review to the disposal phase. 

[Exc . 375: see also Exc. 373.] 

Ill. Standard of Review 

'''( I)n cases concerning administrative expertise as to either complex 

subject matter or fundamenta l policy formulations.' an administra tive agency's 

decision will be reviewed by the court only to the extent necessary to ascertain 

whether the decision has a ' reasonable basis ... · Hammond v. North Slope 

Borough, 645 P.2d 750, 758 (A laska 1982) (quot ing Kelly v. Zamarello, 486 P.2d 

906. 917 (A laska 1971). The Alaska Supreme Court has specifically held that 

DNR's best interests determination is "subject to a deferential reasonable basis 

review: ' Kachemak Bay Conservation Soc. v. State, Dept. of Natural Resources, 6 

!'.3d 270, 275 (A laska 2000). In reviewing DNR's decision, the Court does not 

""undertake an elaborate reconsideralion of the substantive merits of the Director 's 

decision at some later date ." Moore v. Slale, 553 P.2d 8, 36 n.20 (Alaska 1976). 

The Court "has neithcr the authority nor competence to decide whether the public 

interest is 'best served: by a proposed dispos ition of land. Nonetheless, a limited 

review of the Dircctor' s decision would bc avai lab le s imply to ensure that it was 

not arbitrary. capricious, or prompted by corrupt ion." lei. Although this standard of 

rev iew is deferential, the Court's duty is to ensure that DNR has taken a "hard 

look at the sa lient problems and has genuinely engaged in reasoned decision 

making." Kachemak Bay, 6 P.3d at 275 (c itation omitted). 

IV.Analys is 

A. DNR had a reasonable basis to grant Usibelli Ihe eX I>lonltio n license 
without limiting acreage. 

Dee argues that DNR arbitrari ly relied on the possibility that excl ud ing 

acreage may make the project economically unfeasible for Usibell i. For support, 

DCC relics on Us ibel li' s 2003 and 2004 lease applications. covering 

approx imatcly 40.000 acres each. to argue that an explora ti on license area sma ller 
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than 208.000 acres would have been economically feas ible for Usibelli. In 

response. DNR argues it did not find that limiting acreage would make the project 

economically unfeasible. on ly that it may do so. Additionally. DNR's statement 

rega rding economic un feasibility was made in response to comments, is part of the 

appendix to the final finding and is not a finding itself. DNR a lso argues that 

granti ng the license scrved the state's best interests. DNR argues that eliminating 

acreage is not cons istent with cncouraging oi l and gas assessment or minimizing 

adverse impacts of explorat ion and development. At oral argument, Usibelli 

commented that leases differ from licenses and, therefore, DCC's comparison of 

the exploration license to the 2003 and 2004 lease app licat ions is misplaced. 

The Court concludes that DNR's decision to grant Usibelli the exploration 

license without limiting the amount of acreage was reasonable. DNR's decision 

was not arb itrary for several reasons. Firs t, the license area is within the 

parameters established by AS 38.05. 132( c)(2), which provides that an exploration 

license may cover "an area of not less than 10,000 acres and not more than 

500,000 acres. that must be reasonably compact and contiguous[.]" The license 

covers an area of 208,630 acres-less than hal f of the maximum allowed--and is 

reasonably compact and contiguolls. 

Second. the license area is consistent with the in tent of explora tion 

licensing. which is to encourage exploration in areas with low or unknown 

potential. DNR considered this factor in its final decision, stating that "[v"lery little 

subsurface geological information is available within the Healy Basin exploration 

license area, and there is no doclimentation available quantifying the occurrence of 

hydrocarbons, e ither gas or oil. within the license area ... ll is not known whether 

the gas is of sufficien t quan tity to be commercia ll y developable." Exc. 430. 

Third. it is reasonable lor DNR to conclude thaI a larger liccnse area is 

morc consistent with the best interests of the state than a smaller license area. AS 

38.05. 180(a)(2) provides that '· it is in the bes t in terests of the s tate (A) to 

encourage an assessment of its oil and gas resources and lO allow the maximum 
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Oexibility in the methods of issuing leases (0 ... minimize the adverse impact of 

exploration. development, production, and transportation activity ... and (8) to 

olTer acreage for oil and gas leases or for gas on ly leases[T Therefore, DNR' s 

decision to impose mitigation measures instead of limiting the license area is 

reasonable and consistent with the best interests of the state to offer acreage and 

encourage assessment while min imizing adverse impacts. 

DCC draws a comparison of lhe acreage in Usibelli's lease applications to 

the much larger acreage in Usibelli's license in order to suggest the license is 

excessive. The comparison is unpersuasive. As DNR discussed in the final 

finding. there are "signi fican t differences between the leasing and licensing 

programs:' [Exc. 369-70] For example, prospective lessees submil a bonus bid 

based on dollars per acre, whereas a prospective licensee proposes direct 

exploration expenditures for a specific area. [Exc. 369] Also, lease rentals begin at 

$ 1 per acre, increasing annual to a maximum of $3 per acre. Licensees, on the 

olher hand, pay a one-time, $1 per acre licensing fee. [Exc. 370] 

In light of Lhese considerations, the Court concludes that DNR's decision to 

grant the license without limiting the license area was reasonable, not arbitrary, 

and consistent with the best interests of the state. 

B. ON-R's final findin g on mitig'ltion measures is not arbitrary. 

DCC argues that DNR's decision is arbitrary because the final finding 

imposes mitigation measures with standards lower than those set forth in the 

preliminary finding. Citing Trustees fo r Alaska v. Stale, Department of Na/ural 

Resources, 851 P.2d 1340 (Alaska 1993) (Camden Bay If) , DNR argues that 

DeC's challenge to mitigation measures is premature and their adequacy should 

not be assessed unti l DNR reviews a plan of operation. Notwithstanding this point, 

DNR argues the measures are sufficienL and not arbitrary. DNR' s rinal finding 

devoted an entire chapter to mitigation measures, detai ling measures that applied 

to all plans of operation, exp loration, or development and olher permits. rExc. 

499-508] 
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In Camden Bay /I, Trustees challenged the adequacy of DNR's mitigation 

measures at the lease sale stage. Id. at 1346-47 . DNR argued that mitigation 

measures were not required at that stage. Id. The supreme coun agreed with DNR, 

explaining: 

DNR's mitigation measures provide sensible guidelines to 
minimize the harmful effects of oil and gas development. 
Mosl importantly. the lessees cannot develop their leases until 
they submit detailed plans, which must satis fy the ACMP 
regulations. If the plans do not satisfy the ACMP regulations, 
DNR can impose additional mi tigation measures that assure 
that the regulations are complied with. Thus we reject 
Trustees' argument to the extent that it would tie the 
reasonableness of DNR's consistency determination to its 
developi ng and assessing detailed mitigation measures even 
before knowing which activities it needs to mitigate. 

Id. The court rejected the requirement that DNR "evaluate the effect iveness of 

mitigating measures be fore even receiving detailed deve lopment proposa ls." !d. 

The supreme court reaffirmed this position in Ninilchik Traditional Council v. 

Nooh, 928 P.2d 1206 (Alaska 1996), which held Ihal il was reasonable for DN R 10 

prescribe general mitigation measures at the lease sale stage. Id. at 12 J 0-12 . The 

court reasoned that DNR prescribed more than twenty general mitigation measures 

that provided "sensible guidelines" to minimize effects of deve lopment. lei. at 

12 11. 

Under the precedents established by our supreme court, at this time it is 

premature to consider the adequacy of DNR's mitigation measures. This 

conclusion is re inforced by DNR 's (inal finding, which provided that ',[aJdditional 

[mitigation I measures will likely be imposed when licensees submit a proposed 

plan o f operations." [Exc. 500] No plan or opcrations has been submittcd yct. 

Although it is premature to evaluate mitigation measures in this case, the 

Court does not find the measures DNR has adopted thus far to be arbitrary. DCC' s 

main challenge is that when DNR issued it (inal finding it revised the measures 

stated in the preliminary findin g and did so. according to DeC. arbitrarily. Aftcr 
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revicwing the measures, however, the Court concludes that the changes had a 

reasonable basis. 

For example, in response to the noise measures set forth in the preliminary 

fi nding, Usibclli submitted commenlS 10 DNR that: .. the noise standards appear 

arbitrary and possib ly unreasonable because no discussion or citations were 

provided in the prelim inary finding re lating 10 the source and justification for the 

spec ific alta inment standards; also, there is no discussion about wha t portions of 

the license area, or type of act ivities would require a monitoring plan." [Exc. 540] 

DNR responded: "[t]he noise standards have been rewritten for the final finding. 

Specific noise cri teria and methods to meet those criteria will vary depending on 

location and wi ll be determined on a case-by-case basis during the permitting 

process:' !d. 

DNR also addrcssed removlllg the requirement that Usibelli obta in the 

consent of subdivision res idents. Usibe lli commented that the requirement to 

obtai n approval from a ll surface property owners within a subdivision to operate 

on any lot in the subdivision goes beyond reasonab le regulation. Usibelli 

commented that this type of measure is not necessary on top of the additional 

setbacks and other protective measures that are included. DNR agreed, responding 

that the requirement for obtaining consent of all surface property owners within a 

subdivision has been removed from mitigation measures in the final find ing. [Exc. 

540] 

DCC argues DNR arbitrarily lowered the s tandard in determining whether 

to grant an excep tion to mitigation measures, disagreeing with DNR 's decision to 

replace the language "not feasible or prudent" with ""not practicable.'" In response 

to a comment made by Usibel li , DNR explained the reason fo r the 1TI0dification: 

Except ions lTIay be granted if it is not prac ti cab le to comply 
with the standard. The final finding uses the term practicable 
instead or ""feasible or prudent." Pract icable means feasible in 
light of overa ll project purposes after considering cost. 
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existing technology. and logist ics of compliance with the 
mitigation measure. 

[Exc. 540] Merriam-Webster defines "practicable" as ':capable of being put into 

practice or of being done or accomp lished." "Feasiblel' is defined as "capable of 

being done or carried out." "Prudent" means wise or judicious. but may also refer 

to fruga li ty. It is difticult to discern any meaningful difference in the tenns 

"practicable." on one hand. and "feasible or prudem," on the other. In the context 

of this case, both expressions embody a considermion of mUltiple factors such as 

available technology, costs and benefits. Contrary to DCC ls suggestion, the 

Court does not perceive the change in language estab lishes a lower standard in the 

fina l finding than in Lhe preliminary find ing. 

V. Conclusion 

Given DNR's detailed and comprehensive findings, the Court must reject 

DeC's contention that DNR's decision to grant Usibelli the exploration license 

was arbitrary. DNR's decision LO impose mitigation measures to minimize adverse 

impacts of development rather than exclude acreage from the license is consistent 

wi lh Ihe best inlereSlS of Ihe slale. The COUrI, Iherefore, AFFIRMS DNR's 

decision. 

ORDERED Ihis 29'h day of AugusI, 2012, al Anchorage, Alaska. 
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